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STATEMENT OF FACTS.

The appellee cannot accept the appellant's statement of

facts and issues. Instead of stating facts as they were

proved to exist, the appellant states the facts as his com-

plaint alleges them to exist. Obviously, this is not a proper

statement of facts. Then, too, the appellant's statement

of facts confuses the evidence introduced before the Secre-

tary of Agriculture with the evidence introduced before

the District Court, and adds to the confusion by intro-

ducing names and injecting occurrences which were re-

ferred to at the hearing before the Secretary of Agricul-

ture, in violation of the most elementary rules of evidence,



and which have nothing- whatever to do with the present

appeal. For these reasons, and for the sake of clarity,

we deem it necessary to restate the facts.

The appellant, K. C. Iwata, is an individual engaged in

the produce business, under the name of K. C. Iwata

Company, at Brawley, California. The appellee. Western

Fruit Growers, Inc., is a California corporation, with its

principal office located at Los Angeles, California, and a

licensee under the Perishable Agricultural Commodities

Act of 1930.

On July 7, 1931, one Edward S. Garguilo telephoned

appellant in Brawley from Los Angeles. Appellant had

known Garguilo for about ten years, had previously sold

him melons, and understood he was representing Produce

Distributors, Ltd. [Tr. pp. 63, 64, 68.] When Garguilo

telephoned he said that he had a party interested in buying

ten cars of Honeyball melons, rolling, immediate shipment.

Appellant said he had ten cars, and after a discussion

of price, Garguilo called appellant again and told him

that the party would take the ten cars. [Tr. p. 65.]

Appellant asked Garguilo to whom he should bill the cars

of melons, and Garguilo instructed him to divert the cars

to Produce Distributors, Ltd. fTr. p. 65.] Garguilo

also told appellant during the telephone conversation that

the party purchasing the melons did not want to be known,

and for that reason he wanted them billed to Product

Distributors, Ltd., which would collect the money. He

asked appellant to deliver the bills of lading with the

invoices to him in the Produce Distributors Building,

where he had an office, and appellant then sent the bills

of lading and all the papers to Produce Distributors, Ltd.,

Los Angeles, on July 7, 1931. [Tr. p. 66.]



The invoices prepared and sent by appellant on each of

the ten cars of Honeyball melons show that the cars were

sold on July 7, 1931, at Brawley, California, to Produce

Distributors, Ltd., "Terms Cash". [Tr. p. 88.] The

ten bills of lading covering the ten cars of melons bore

various dates, from July 3rd to July 7th, 1931. In each

of them K. C. Iwata was named as the shipper. In three

of them Produce Distributors, Ltd., was the consignee,

and there were no diversion orders attached to those three

bills of lading. In each of the other seven bills of lading

other consignees were named, and there were attached to

them diversion orders signed by appellant to Produce Dis-

tributors, Ltd., all of the diversion orders being signed

and dated July 7, 1931. [Tr. pp. 88, 89, 90.]

On the following day, July 8, 1931, Produce Dis-

tributors, Ltd., wrote a letter to appellant, acknowledging

receipt of all papers on the ten cars of melons, and inclos-

ing check in full payment for $2,826.85, stating that the

check was dated July 10th, and expressing the hope that

this would be satisfactory. The letter was signed "Pro-

duce Distributors, Ltd., by Edward S. Garguilo". [Tr.

p. 92.] The check enclosed with the letter was drawn

on National Bank of Commerce, Los Angeles, California.

It was dated July 10, 1931, was payable to the order of

K. C. Iwata Co. in the sum of $2,826.85, and was signed

"Produce Distributors, Ltd., by E. S. Garguilo", and stated

on its face that it was for 10 cars Honeyballs. [Tr. p.

91.]

On the same day, July 8th, 1931, Produce Distributors,

Ltd., wrote a letter to appellee stating that the invoices

and papers of Produce Distributors, Ltd., covering ten

cars of Honeyball melons sold to appellee on the basis of



90 cents standard and jumbo 36s, $1.00 jumbo 45s; plus

$15.00 a car brokerage, in the total amount of $2,976.85,

were enclosed. The letter also said that it was necessary

for the writer of the letter, Edward S. Garguilo, to be

out in the country on the afternoon of July 8th, 1931,

and requested appellee to deposit check for the said amount

to the credit of Produce Distributors, Ltd., in the National

Bank of Commerce, by two o'clock without fail, and to

obtain a duplicate deposit slip and mail it to the office of

Produce Distributors, Ltd. [Tr. p. 94.] The ten invoices

sent by Produce Distributors, Ltd., to appellee with the

said letter were on the billhead of Produce Distributors,

Ltd., "Growers and Shippers Fruits and Vegetables",

dated July 8, 1931, and showed that the Honeyball melons

were sold to appellee at the prices mentioned in the said

letter. [Tr. p. 95.]

On the same day, July 8th, 1931, appellee drew its check

in the sum of $2,976.85 to the order of Produce Dis-

tributors, Ltd., in payment for the ten cars of Honeyball

melons, and deposited the same to the credit of Produce

Distributors, Ltd., at the National Bank of Commerce,

as requested in the said letter. [Tr. pp. 14, 62, 93.] At

that time Produce Distributors, Ltd., was indebted to the

said bank in the sum of $2,500.00, plus $59.79 interest,

on a note which was past due, and the bank, exercising

its banker's lien, applied the proceeds of appellee's said

check to payment of the said indebtedness of Produce

Distributors, Ltd., to the bank. [Tr. pp. 14, 15, 62, 93,

94.] Consequently, when the post-dated check of Produce

Distributors, Ltd., to appellant was presented to the bank

for payment there were not sufficient funds remaining to
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the credit of Produce Distributors, Ltd., to cover it, and

it was dishonored by the bank. [Tr. pp. 15, 62, 67.]

Appellant did not know appellee at the time the sale

was made, and did not learn that appellee had purchased

the ten cars of melons from Produce Distributors, Ltd.,

until about December 18, 1931, more than five months

after the date of the transaction. [Tr. pp. 63, 100.]

On May 7, 1932, at Brawley, California, appellant

signed and verified a complaint before the Secretary of

Agriculture under the Perishable Agricultural Com-

modities Act, 1930, against appellee, and an individual

and another corporation, as to whom appellant subsequently

dismissed the complaint. [Tr. pp. 97-101, 107.] Appel-

lant had previously filed a complaint before the Secretary

of Agriculture under the said act against Edward S.

Garguilo and Produce Distributors, Ltd., but on October

8, 1932, he dismissed the same. [Tr. p. 106.]

The said complaint of appellant, dated May 7, 1932,

before the Secretary of Agriculture was subsequently

served on appellee, and the latter filed an answer in writing

thereto, denying that Edward S. Garguilo or Produce

Distributors, Ltd., was appellee's agent or that appellee

had any transaction whatever with appellant. [Tr. pp.

102-106.] A hearing was had on the said complaint and

answer, at which appellee ofifered no evidence and made

no argument. [Tr. p. 87.] Subsequently, appellant moved

for and obtained a second hearing for the purpose of

submitting additional testimony, but when the second hear-

ing was called appellant stated that he was unable to offer

anything further, and rested on the record made at the

first hearing. [Tr. p. 107.] • .-
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Thereafter the Secretary of Agriculture found that

'Produce Distributors, Ltd., and Edward S. Garguilo"

acted as agents for appellee in purchasing the said ten

cars of Honeyball melons from appellant, and that, as

appellant had not received the purchase price of the said

melons, appellee had failed truly and correctly to account

to appellant for the purchase price of the same, in viola-

tion of the Perishable Agricultural Commodities Act,

1930, and issued a reparation order directing appellee to

pay the purchase price of the said melons over again to

appellant. [Tr. pp. 14, 15, 16.]

The appellee having failed to comply with the said

reparation order, the appellant filed the present suit in

the District Court of the United States for the Southern

District of California, Southern Division. Appellee in

its answer, among other things, denied the existence of

any agency, alleged that it had bought the melons from

Produce Distributors, Ltd., and paid for them in full,

that it had no transaction with appellant, and that the

Secretary of Agriculture was without jurisdiction in the

matter. [Tr. pp. 20-23.] Issue having been joined, the

matter came on for trial in San Diego, California, before

the Honorable Paul J. McCormick, sitting without a jury.

At the trial appellant testified that he had not received

any part of the money which the Secretary of Agriculture

had ordered the appellee to pay. Appellant then offered

in evidence a transcript of the proceedings before the

.Secretary of Agriculture, and rested. Appellee thereupon

moved for a judgment of nonsuit, which was granted by

the District Court, and from that judgment the present

appeal is taken. [Tr. pp. 31, 32, 54, 55.]
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INTRODUCTION TO ARGUMENT.

In his brief appellant has raised and argued five points.

We believe that the first three points may best be answered

together, and that a logical presentation requires that they

be discussed in the inverse order in which they appear

in appellant's brief. The fourth and fifth points we

shall answer as one. Thereafter, we shall raise and submit

certain questions which are not touched upon by the

appellant.

ARGUMENT.

I.

The Judgment of Non-suit Was Proper for the Rea-

son That the Reparation Order of the Secretary

of Agriculture Was Based on an Error of Law,
in That It Failed to Recognize the Established

Principle That an Exception to the Ordinary

Rule Governing the Liability of an Undisclosed

Principal Exists Where the Principal in Good
Faith Has Settled With His Agent So That He
Would Be Subjected to Loss Were He Compelled

to Pay the Seller Again.

While appellee has at all times denied that Produce

Distributors, Ltd., or Garguilo acted as its agent in pur-

chasing the melons in question from appellant, and denies

that the evidence before the Secretary of Agriculture

justified the finding that such an agency existed, for the

purpose of its motion for a judgment of non-suit appellee

admitted the correctness of the Secretary's findings in

that respect. The grounds on v/hich the motion was based

are set forth on pages 33 and 34 of the transcript.

Under Point III in his brief appellant undertakes to

state the law applicable to the facts in the present case.
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We do not deem it necessary to weary the court with a

detailed analysis of the cases there cited by appellant.

Instead, we shall outline as briefly as possible the correct

rule applying to the present case, as to which there can

be no possible question. The entire subject is concisely

summarized in 2 Corpus Juris, commencing- at page 846,

and the cases are there collected, as follows

:

"Effect of Change of Status or of State of

Accounts Between Principal and Agent.

The rule that an undisclosed principal, when dis-

covered, may be held liable upon a contract made in

his behalf will not be enforced for the advantage of

a third party, if it will work injustice to the prin-

cipal.

(Note 11 :—Yenni v. Ocean National Bank, 5 Daly

(N. Y.) 421, 432; where the court, referring to the

general rule as to the liability of an undisclosed

principal, said : 'That rule is founded upon the jus-

tice of holding the undisclosed principal responsible,

although the agent made the contract in his own
name, or generally as agent, without specifying his

principal, because the contract was made by the prin-

cipal's direction and for his benefit. But that rule

is never enforced, for the advantage of a third party,

if it would work injustice to the principal. As the

third party contracted with the agent in his own

name, or generally as an agent, without any knowl-

edge of the principal, he has no right to look to the

principal, if the principal, without any default upon

his part, would then be prejudiced by being made

personally liable. The rule is subject to the correla-

tive rights existing, as between the principal and his

agent, and will not be enforced against the principal

where it would be inequitable and unjust to do so.')
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An undisclosed principal may be relieved from lia-

bility by reason of a changed state of accounts be-

tween him and the agent, the rule formerly laid down
in England and now being generally followed in the

United States being that, where the principal, acting

in good faith, has settled with the agent so that he

would be subjected to loss were he compelled to pay

the third person, he is relieved from liability to the

latter,

(Note 12:—Fradley v. Hyland, 37 Fed. 49, 2 L.

R. A. 749;

Clealand v. Walker, 11 Ala. 1058, 46 Am. D. 238;

Bush V. Devine, 5 Del. 375

;

Baldwin v. Garrett, 111 Ga. 876, 36 S. E. 966

(construing Civil Code, Sec. 3024, so providing)

;

Ketchem v. Verdell, 42 Ga. 534;

Fowler v. Pearce, 49 111. 59;

Thomas v. Atkinson, 38 Ind. 248 (holding that,

where a special agent purchases on credit, with-

out disclosing his agency, and without authority

to purchase on credit, the principal is not liable

after having paid the agent)

;

Emerson v. Patch, 123 Mass. 541 (holding, how-

ever, that the principal is relieved only when it

is ascertained as a fact that a bona fide settle-

ment with the agent has actually been effected)

;

Knapp V. Simon, 96 N. Y. 284;

Laing V. Butler, 37 Hun. 144 (afif. 108 N. Y. 637,

mem., 15 N. E. 442 mem.)

;

McCullough V. Thompson, 45 N. Y. Super. 449;

Rowan v. Buttman, 1 Daly 412;

Fish V. Wood, 4 E. D. Smith 327;

Harder v. Cont. Printing etc. Co., 64 Misc. 89,

117 N. Y. S. 1001 (holding that, where an agent
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purchases on the credit authorized by his prin-

cipal and without disclosing him, and the prin-

cipal subsequently pays the agent in good faith

before the agency is disclosed to the seller, the

principal is not liable to the seller)

;

Daly V. Monroe, 2 N. Y. City Ct. 160;

Rathbone v. Tucker, 15 Wend. 498;

Muldon V. Whitlock, 1 Cow. 290, 13 Am. D. 533;

Cheever v. Smith, 15 Johns. 276;

England—Thompson v. Davenport, 9 B. & C. 78,

17 E. C. L. 45, 109 Reprint 30;

Almon V. Tremlet, 1 N. S. 89 (a) (settlement with

the agent must be bona fide) ;

Emerson v. Patch, 123 Mass. 541

;

Powell V. Nelson (cit. Paterson v. Gandasigni, 15

East. 65, 104 Reprint 768, 769)

;

Foundry Company v. Tel. etc. Co., 91 S. E. 283;

Mach. Co. V. Grocery Stores Co., Inc., 169 N. Y.

S. 920)

;

and this doctrine is, in at least one jurisdiction, in

effect prescribed by statute.

(Note 13:—Sims v. Frew (Cal. A), 142 P. 106,

holding that, under Civil Code, Sec. 2335, if exclusive

credit is given to an agent by the person dealing with

him, his principal is exonerated by payment or other

satisfaction made by him to his agent in good faith,

before receiving notice of the creditor's election to

hold him responsible).

(R. Co. V. Simpkins Co. (N. C), 100 S. E. 418,

423.)

This doctrine is now held in England, and in a

few cases in the United States, to be too broad, and

the better rule is stated to be that the principal is
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discharged only where he has been induced to settle

with the agent by conduct on the part of the third

person leading him to believe that such person has

settled with the agent or has elected to hold the latter.

* * * Kymer v. Suwercropp, 1 Campb. 109

(holding that the principal may be discharged

by the third person's allowing the date of pay-

ment to elapse).

In any event the principal is relieved from liability,

where he has been induced by the conduct of the third

person to settle with the agent.

(Note 14:— (c) Origin, development and qualifica-

tion of the rule:

The leading English case in which the rule was

first laid down and which has been almost universally

followed in the United States was Thompson v. Dav-

enport, 9 B. & C. 78, 17 E. C L. 45, 109 Reprint 30,

in which the court said, by way of dictum, that the

liability of an undisclosed principal was subject to

this qualification, that the state of the account be-

tween the principal and the agent is not altered to

the prejudice of the principal." (Italics ours.)

Again, in 2 Corpus Juris at page 842, note 77, the fol-

lowing appears

:

"Executed Contract. But the principal is not

liable upon a contract which has been fully executed

by the agent. (Ranger v. Thalmann, 84 App. Div.

341, §2 N. Y. S. 846 (aft*. 178 N. Y. 574, mem. 70

N. E. 1108 mem.) holding that where an agent of

an undisclosed principal buys property and executes

notes therefor in his own name, and the vendor ac-

cepts the notes in payment of the price and conveys

the property to the agent, the contract of sale is
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fully executed, and the principal is not liable thereon

for the price, upon the agent's failure to pay the

notes so given by him.)"

Thus we see that the English courts in the case of

Thompson v. Davenport, first announced the rule modify-

ing the liability of an undisclosed principal, to the effect

that the undisclosed principal will not be held liable to a

third party on the contract of his agent where it would

be unjust, by reason of his payment of the account to his

agent, in good faith, to hold him responsible again. This

doctrine has been "almost universally" followed in the

United States. The English courts, in decisions subse-

quent to the case of Thompson v. Davenport, receded

from the rule laid down in that case, and modified the

doctrine somewhat, and this modification has been fol-

lowed in a few American cases. However, the over-

whelming weight of authority in this country is still in

accord with the case of Thompson v. Davenport.

The leading Federal case on the subject is the one cited

in Corpus Juris, Fradlcy v. Hyland, 37 Fed. 49, decided

December 1, 1888, by the Circuit Court, Southern District

of New York. The syllabus, by the court, is as follows:

"1. Where an agent, authorized by a principal to

purchase supplies for the use of the principal, and

instructed to purchase only for cash, purchases in

his own name, upon credit, of a seller who supposes

the agent to be buying for himself only, and the

principal pays or settles with the agent for the sup-

plies in good faith, supposing that the agent had

purchased them for cash or upon his personal credit,

he is not liable over again to the seller for the price

of the supplies.
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2. The rule that a seller who deals with the agent

of an undisclosed principal can upon discovering the

principal, resort to the latter for payment, unless

by his conduct he has led the principal in the mean-

while to pay or settle with the agent, does not apply

to a case in which the agent bought contrary to his

instructions and the seller gave credit to the agent

supposing him to be the only principal, and the prin-

cipal has in the meantime paid the agent."

In its decision the court said:

"The general rule is familiar that, when goods are

bought by an agent, who does not at the time dis-

close that he is acting as agent, the seller, although

he relied solely upon the agent's credit, may, upon

discovering the principal, resort to the latter for

payment. But the rule which allows the seller to

have recourse against an undisclosed principal is

subject to the qualifications stated by Lord Mans-

field in Railton v. Hodgson, 4 Taunt. 576, and by

Tenterden, C. J., and Bayley, J., in Thompson v.

Davenport, 9 Barn, and C. 78. As stated by Mr.

Justice Bayley, it is 'that the principal shall not be

prejudiced by being made personally liable if the

justice of the case is that he should not be person-

ally liable. If the principal has paid the agent, or

if the state of accounts between the agent here and

the principal would make it unjust that the seller

should call on the principal, the fact of payment or

such a state of accounts would be an answer to the

action brought by the seller where he has looked to the

responsibility of the agent.'

* * * it may be accepted as law that the seller,

under the circumstances of a case like the present,

upon discovery of the principal, can resort to and

recover of him, if he has not bona fide paid the agent
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in the meantime, or has not made such a change in

the state of the account between the agent and him-

self that he would suffer loss if he should be com-

pelled to pay the seller. Story Ag., Sec. 291, 1 Pars.

Cont. 63; Fish v. Wood, 4 E. D. Smith 327; Thomas
V. Atkinson, 38 Ind. 268; Clealand v. Walker, 11

Ala. 1058; McCullough v. Thompson, 45 N. Y.

Super. Ct. 449; Laing v. Butler, 37 Hun. 144. In

the case last cited the court used this language:

'Where the purchase has been made by the agent,

upon credit authorised by the principal, but without

disclosing his name, and payment is subsequently

made by the principal to the agent in good faith before

the agency is disclosed to the seller, then the principal

woidd not be liable.'" (Italics ours.)

So well established has this exception to the general rule

governing the liability of an undisclosed principal become

that, as Corpus Juris says, it has been incorporated into

the statute law in several states, and among those states is

California. Section 2335 of the Civil Code of California

embodies the rule in this language:

"When Exclusive Credit Is Given to Agent:

If exclusive credit is given to an agent by the per-

son dealing with him, his principal is exonerated by

payment or other satisfaction made by him to his

agent in good faith, before receiving notice of the

creditor's election to hold him responsible."

This code section was enacted March 21, 1872, and was

based on Field's Draft of the New York Civil Code, sec-

tion 1250; so it will be seen that the doctrine is not new

in this state.
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There has been only one case in CaHfornia decided un-

der this code section, perhaps because it is so plainly and

unambig-uously worded that its meaning has never been

questioned. That case is Sims v. Frew, 24 Cal. App. 725,

142 Pac. 106, cited in Corpus Juris. The syllabus sum-

marizes the decision thus

:

"Defendant employed F as his agent in exploiting

an aeronautical exhibition, defendant to furnish an

exhibition field and $10,000 for expenses; it being

agreed that in the disbursement of the total income

the first $10,000 should be subject to the expenses

so incurred by defendant, and the balance paid out

in certain percentages to various persons, including

ten per cent, to F. Held that, defendant not having

exhausted the $10,000 fund by expenses properly

chargeable to it at the conclusion of the enterprise,

and the amount remaining being more than sufficient

to satisfy plaintifif's claims for debts incured by F,

defendant's settlement with him was no defense to

such claims under Civil Code section 2335, providing

that, if exclusive credit is given to an agent by the

person dealing with him, his principal is exonerated

by any settlement by him with his agent, in good

faith, before receiving notice of the creditor's elec-

tion to hold the principal responsible."

We must next apply the rule of law laid down by the

above unimpeachable authorities, to the facts in the present

case. We admit, as we admitted in the trial court, for

the purpose of the motion for judgment of non-suit, but

for no other purpose, that Produce Distributors, Ltd., or

Garguilo was the agent of appellee, and that appellee was

the undisclosed principal. Appellant, by accepting the

post-dated check of Produce Distributors, Ltd., for the
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purchase of the ten cars of melons, and transferring

title thereto to Produce Distributors, Ltd., by delivery

of the documents controlling the right to possession of

the ten cars which were then in transit, and by invoicing

the goods to Produce Distributors, Ltd., on invoices stat-

ing that the same were sold to Produce Distributors, Ltd.,

"terms cash," gave exclusive credit to Produce Distribu-

tors, Ltd. Appellee, before receiving notice of appellant's

election to hold it responsible, in fact, almost a year be-

fore receiving such notice, paid Produce Distributors, Ltd.,

in good faith, for the ten cars of melons. Under the

law, appellee is thereby exonerated. This was the basis

of the District Court's judgment.

Under his second point, appellant professes to be un-

able to find in the record any evidence that appellant ex-

tended exclusive credit to Produce Distributors, Ltd., or

Garguilo. (Br. p. 21.) The record teems with such evi-

dence. First, there is the fact that appellant had known

Garguilo for about ten years prior to the transaction in

question, had sold him melons, and knew him to be a

representative of Produce Distributors, Ltd. Second, ap-

pellant did not know appellee at all at the time of the

transaction. Third, Garguilo declined to tell appellant

who his principal was when he placed the order for the

melons in question, and appellant made no further inquiry,

but was satisfied to sell to Produce Distributors, Ltd.

Fourth, appellant invoiced the melons to Produce Dis-

tributors, Ltd., "terms cash," and delivered to Produce

Distributors, Ltd., the bills of lading and diversion orders

covering the cars, which entitled Produce Distributors,

Ltd., to possession thereof, thereby passing title to Prod-

uce Distributors, Ltd. Fifth, appellant not only accepted

a check of Produce Distributors, Ltd., in payment for the
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melons, but accepted a check which was post-dated two

days. Sixth, when the post-dated check was dishonored,

appellant looked to Produce Distributors, Ltd., alone for

payment, and did not ascertain for more than five months

that the cars in question were sold by Produce Distribu-

tors, Ltd., to appellee. We submit that it would be dif-

ficult to find more conclusive evidence that exclusive

credit was extended by appellant to Produce Distributors,

Ltd., or Garguilo.

Appellant also states, on pag"e 21 of his brief, that there

is no evidence that the Secretary of Agriculture found

that appellant extended exclusive credit to Produce Dis-

tributors, Ltd., or Garguilo, and that counsel for appellee

did not show such finding to the trial court. That is true.

The Secretary of Agriculture did not find either that ex-

clusive credit had or had not been extended by appellant to

Produce Distributors, Ltd., or Garguilo, as we pointed

out to the trial court. [Tr. p. 48.] The fact is, that

the Secretary of Agriculture completely overlooked, or dis-

regarded, the rule of law governing the case. The evi-

dence before the Secretary, however, could admit of no

finding other than that the appellant did extend exclusive

credit to Produce Distributors, Ltd., or Garguilo, and

there should have been a finding to that effect.

In this same connection, on page 22 of his brief, coun-

sel for appellant states that when counsel for appellee was

asked by the court whether the question of the extension

of credit by appellant to Produce Distributors, Ltd., or

Garguilo was raised before the administrative agency,

his answer was "no." That was not the question to

which that answer was given. The question asked by the

court, was, whether section 2335 of the Civil Code was
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called to the attention of the administrative agency, and

the answer of appellee's counsel was that it was not. [Tr.

p. 40.] As a matter of fact, the law governing the case

was not argued by counsel for either side at the hearing

before the Secretary of Agriculture. [Tr. p. 87.]

On pages 21 , 28, 29 and 30 of his brief, and again on

pages 36 and Z1 thereof, appellant, by references to a

person variously named as "T. H. Pepper," "T. H. Pep-

pers" and "Tom Pepper," who was mentioned in the

course of hearsay testimony given at the hearing before

the Secretary of Agriculture, but who is not shown at

any place in the record to have been connected in any

way with appellee, seeks to draw inferences tending to

cast doubt upon the good faith of appellee in paying

Produce Distributors, Ltd., for the melons in question.

In doing so, appellant makes several mis-statements. One

is that the diversion orders and bills of lading received

by appellee from Produce Distributors, Ltd., revealed that

appellant was the owner of the melons. (Br. p. 30.) On

the contrary, the very fact that Produce Distributors,

Ltd., had possession of the bills of lading, and the diver-

sion orders signed by appellant, was proof of ownership

of the melons by Produce Distributors, Ltd. Another

mis-statement of appellant is that the cars in question

were diverted on the bond of "T. H. Pepper" with the

Pacific Fruit Express, (Br. p. 30), whereas the record

shows that the shipments were made under the bond of

Peppers Fruit Company. [Tr. pp. 70, 71.] That com-

pany, a corporation originally named as a respondent by

appellant in his complaint before the Secretary of Agri-

culture, and as to which appellant subsequently dismissed

the proceedings, was not shown at the hearing to have
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been connected in any way with appellee, or to have had

anything whatever to do with the transaction in question.

Furthermore, this attempt by appellant to show lack of

good faith on the part of appellee is directly contrary to

the opinion of the District Court, which was concurred in

by appellant's counsel when it was expressed. During the

argument before the trial court, appellant's counsel made

a statement to the effect that the purpose of the P. A. C. A.

was to prevent unfair and fraudulent conduct, and that

it is the law of this state that he by whose act and con-

duct a third person suffers shall be the sufferer. [Tr.

p. 47.] To this the trial judge said:

**Well, there is no question of that being the case.

Your argument is on a matter that I don't think ap-

plies at all; there is nothing in the findings of the

administrative agency that brings the Western Fruit

Growers into the case as a fraudulent or unfair

dealer; it is a pure question of law; there is no find-

ing here that justified a legal conclusion that the

Western Fruit Growers was in the lead or in any

conspiracy, or in any unlawful combination with this

man."

Whereupon, appellant's counsel replied:

"That is correct, Your Honor."

The court then said:

"There is no room for that contention"; [Tr. p.

48.]

We confess that we are unable to follow appellanc's

argument under his Point I. We concede the correctness

of his statements respecting the general subject of non-

suit, on pages 16 and 17 of his brief, but the conclusion
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which he seeks to draw therefrom, at page 18 of his brief,

that because the P. A. C. A. provides that "the findings

and orders of the Secretary shall be prima facie evidence

of the facts therein stated, it follows as a matter of law

that the learned trial judge erred in granting the motion

for non-suit," is obviously without merit. Such a con-

clusion would be justified only if the Act made the orders

of the Secretary conclusive upon the District Court; and

if that were so, the District Court would be reduced to

the status of a rubber stamp in the hands of the Secre-

tary of Agriculture. The remainder of the argument

under appellant's Point I is equally obscure.

Before concluding the discussion under our first con-

tention, we wish to make one further comment. Appel-

lant in his brief alludes to section 3543 of the Civil Code

of California, which provides that "Where one of two

innocent persons must suffer by the act of a third, he, by

whose negligence it happened, must be the sufferer." We
are inchned to agree with appellant that this principle of

law may have some remote bearing on the present case,

but in a very different manner than appellant suggests.

We believe that if there was any negligence on the part

of anyone connected with the transaction, it was entirely

on the part of appellant, who, when he was told by Gar-

gnilo, before he had sold the melons, that there was a

third party involved, whose name would not be disclosed,

could have refused to make the sale then and there. In-

stead, he chose to sell without inquiring further into the

identity of the third person. We submit, therefore, that

as between appellant and appellee, the two innocent per-

sons, it was the negligence of appellant that brought

about the loss, and it is appellant who must suffer thereby.
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II.

The Perishable Agricultural Commodities Act, 1930,

Does Not Change the Law of Agency Applicable

to the Facts as Found by the Secretary of Agri-

culture.

The P. A. C. A. does not purport to set up a new code

of laws. The only portion of the Act applicable to the

instant case is this

:

"Unfair Conduct

Sec. 2. It shall be unlawful in or in connection

with any transaction in interstate or foreign com-

merce— * * *

(4) For any commission merchant, dealer, or

broker * * * ^q f^il qj- refuse truly and cor-

rectly to account promptly in respect of any such

transaction in any such commodity to the person with

whom such transaction is had";

No argument nor citation of authorities is needed to

establish that if, under the law governing the transaction

between the parties, no legal obligation is imposed upon

the commission merchant, dealer, or broker to account at

all to the other party, his failure to do so cannot be a

violation of the above provision of the P. A. C. A. As

we have already shown, that is the exact situation in the

present case, and the Secretary of Agriculture's ruling

that the foregoing provision of the P. A. C. A. had been

violated by appellee, in total disregard of the law of

agency applicable to the situation, constituted an error of

law.
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Appellant's Point IV seems to be devoted chiefly to the

contention that the District Court was bound by that er-

roneous ruhng. Several of the authorities cited by ap-

pellant in support of this argument hold just the reverse.

These cases are Silberschein v. U. S., 266 U. S. 221,

Ma-King Products Co. v. Blair^ 271 U. S. 479, Tagg Bros.

& Moorhead v. U. S., 280 U. S. 420, and Denver Union

Stockyards Co. v. U. S., 57 Fed. (2d) 735. The other

cases cited by appellant are not applicable to that par-

ticular contention.

Under Point IV appellant next advances the remarkable

proposition that the present suit in the District Court is

a judicial review and not a trial de novo, and that the

District Court was limited to the evidence introduced be-

fore the Secretary of Agriculture and could receive no

new evidence. This argument is evidently based on a

complete misconception of the authorities cited in support

of it.

The provision of the P. A. C. A. under which this suit

was brought is as follows:

"Sec. 7. (b) If any commission merchant, dealer,

or broker does not comply with an order for the pay-

ment of money within the time limit in such order,

the complainant, or any person for whose benefit such

order was made, may within one year of the date of

the order file in the district court of the United

States for the district in which he resides or in which

is located the principal place of business of the com-

mission merchant, dealer, or broker, or in any state

court, having general jurisdiction of the parties, a

petition setting forth briefly the causes for which he

claims damages and the order of the Secretary in the

premises. Such suit in the district court shall pro-
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ceed in all respects like other civil suits for damages

except that the findings and orders of the Secretary

shall be prima facie evidence of the facts therein

stated, * * *"

The mere reading of this language shows the utter fal-

lacy of appellant's contention.

The decisions from which appellant quotes and on

which he relies for support of this proposition arose un-

der the Packers and Stockyards Act of August 15, 1921.

That Act contains a provision identical with section 7(b)

of the P. A. C. A. quoted above, but, unlike the P. A. C.

A., it contains an additional provision in a separate sec-

tion, authorizing the Secretary of Agriculture, or the

injured party, or the United States through the Attorney

General, to bring a proceeding in the District Court to

enforce any order of the Secretary "other than for the

payment of money." It is under that provision of the

Packers and Stockyards Act that all of the decisions cited

by appellant were rendered and it is such a proceeding that

is held to be a judicial review and not a trial de novo.

These cases, therefore, manifestly have no bearing on the

instant case.

Appellant's Fifth Point is based upon a false premise,

namely, that section 2335 of the Civil Code of California

is contrary to the established law of agency and in con-

flict with the express provisions of the P. A. C. A.

We have previously shown that section 2335 of the Civil

Code nut only is not contrary to the established law of

agency, but is an embodiment of it. It is equally true that

this code section does not conflict with the P. A. C.A.

The provisions of the P. A. C. A. must be applied to each

contract or transaction in the light of the law of the
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place where the contract was made or the transaction took

place. Here, the contract was made or the transaction oc-

curred in California, and the parties were entitled to rely

upon the law of this state to fix and determine their rights

and obligations in connection therewith.

Finally, appellant raises an entirely new point, contend-

ing that section 566, title 7, chapter 24, U. S. C. A., which

is section 16 of the P. A. C. A., by its failure to mention

specifically the rule of law set forth in section 2335 of the

Civil Code, shows an intent on the part of Congress to

abrogate that rule in cases arising under the P. A. C. A.

(Br. p. 60.)

In the first place, the language of the P. A. C. A. imme-

diately preceding section 16 negatives such an intent, in

these words:

"This Act shall not abrogate nor nullify any other

statute, whether State or Federal, dealing with the

same subjects as this Act; but it is intended that all

such statutes shall remain in full force and effect ex-

cept in so far only as they are inconsistent herewith

or repugnant hereto."

In the second place, appellant having failed to raise that

question in the trial court, is barred from presenting it

here. This rule is thus set forth in 2 Cal. Jur. 278

:

"Again, when a party resists a motion to dismiss

on certain grounds, he cannot on appeal from an or-

der granting the motion urge other reasons why the

motion should have been denied. The trial court may
properly assume that the grounds urged before it

are the only grounds upon which the motion is opposed,

and act accordingly.

In re Garcelon, 104 Cal. 570, 582; 43 Am. St. Rep.

134; 32 L. R. A. 595; 38 Pac. 414."
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III.

The Judgment of Non-suit Is Sustainable Upon Other

Grounds.

While it is true, as appellant states, that the trial court

granted the appellee's motion for non-suit solely on the

ground that section 2335 of the Civil Code of California

was controlling, appellant is mistaken in saying that the

other grounds on which the motion for non-suit was based

were decided in his favor. They were merely passed with-

out decision, for the reason that they had previously been

raised by demurrer before another judge of the District

Court, who had overruled the demurrer, and the trial judge

stated that he would not undertake to review that decision.

[Tr. p. 36.]

The law is well settled that even though a judgment

of non-suit be based by the trial court on one or more of

the grounds urged before it, if such judgment can be sup-

ported by any of the other grounds specified, it will be sus-

tained on appeal.

Gilliam v. Broivn, 126 Cal. 160, 162, 58 P. 466;

Bailey v. Brown, 4 Cal. App. 515, 88 P. 518;

Miller V. Wade, 87 Cal. 410, 25 P. 487;

Davey v. S. P. Co., 116 Cal. 325, 48 P. 117.

Accordingly, we desire to present briefly two additional

grounds on which our motion for non-suit was made, each

of which we deem sufficient to sustain the judgment. [Tr.

p. 33.]
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(A) The Secretary Was Without Jurisdiction to

Make the Reparation Order for the Reason
That the Complaint Was Not Filed Before

Him Within the Time Prescribed by the
Statute.

Section 6(a) of the P. A. C. A. reads as follows:

"Any person complaining of any violation of any

provision of section 2 by any commission merchant,

dealer, or broker may, at any time within nine months

after the cause of action accrues, apply to the Secre-

tary by petition, which shall briefly state the facts,

whereupon, if, in the opinion of the Secretary, the

facts therein contained warrant such action, a copy

of the complaint thus made shall be forwarded by the

Secretary to the commission merchant, dealer, or

broker, who shall be called upon to satisfy the com-

plaint, or to answer it in writing, within a reasonable

time to be prescribed by the Secretary." (Italics

ours.)

The alleged cause of action accrued on July 8th, 1931.

The appellant's complaint before the Secretary of Agri-

culture shows on its face that it was dated at Brawley,

California, on the 7th day of May, 1932, and was verified

on that day by appellant before a notary public. [Tr. p.

101.] It follows, of course, that the complaint could not

have been filed with the Secretary of Agriculture until

after that date. A copy of that complaint was subse-

quently forwarded by the Secretary of Agriculture to ap-

pellee, and was answered in writing by appellee on June

10, 1932. [Tr. p. 106.] This was the only complaint

served on appellee, or brought to appellee's attention in any

manner. It was the only complaint answered by appellee,
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and the only complaint on which the hearing was held be-

fore the Secretary of Agriculture.

In his findings of fact, the Secretary of Agriculture in-

cluded the following [Tr. p. 15] :

"8. That the complaint in this cause was filed with

the Bureau of Agricultural Economics of the U. S.

Department of Agriculture on or about the 29th day

of December, 1931, which was within nine months of

the time that the violation of the Act set out above

occurred."

Althpugh there is nothing in the record to show it, we

understand that this finding was based on some document

described as a "preliminary complaint," which, however,

was never brought to the attention of appellee, and the

contents of which are unknown to appellee.

We submit, therefore, that there is nothing in the record

before the Secretary of Agriculture to sustain finding No.

8 quoted above ; that on the contrary said finding is directly

opposed to the record; that if it be true that said finding

is based on another document called a "preliminary com-

plaint," filed by appellant within the prescribed period of

time, it is clearly an error of law on the part of the Sec-

retary, for the statute requires that the complaint, in the

form of a petition, must be made within nine months after

the cause of action accrues, and that "a copy of the com-

plaint thus made" shall be forwarded by the Secretary to

the commission merchant, dealer, or broker, who shall be

called upon to answer it in writing. The only complaint

forwarded by the Secretary to appellee, and the only com-
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plaint which appellee was called upon to answer, was the

one which was not filed until after May 7, 1932, more than

ten months after the alleged cause of action accrued. It

follows, therefore, that appellant's rights, if any, under the

P. A. C. A., had lapsed before his complaint was filed, and

that the Secretary of Agriculture had no jurisdiction to act

on the complaint, or to make any reparation order whatever

against appellee.

(B) The Secretary of Agriculture Was Without
Jurisdiction for the Reason That the Trans-

action Was Not in Interstate Commerce.

The complaint filed by appellant in the District Court

alleges that both appellant and appellee are residents of

California. [Tr. pp. 3, 4.] The complaint further al-

leges that appellant shipped ten carloads of melons from

Brawley, Cahfornia, to appellee, and that they were di-

verted by appellee to Jerome Distributing Company of

New York. [Tr. p. 4.] There is no allegation as to the

place where the melons were shipped to appellee. What
the appellee may have done with the melons afterwards, is,

we beHeve, immaterial. But there is not even an allegation

that they were diverted by appellee to Jerome Distributing

Company of New York at any place outside the state of

California.

The very next allegation in appellant's complaint [Tr.

p. 4], indicates that the melons were received by appellee

and paid for the very day after they were shipped from

Brawley, from which the only inference to be drawn is

that they were shipped to and received by appellee in Cali-

fornia, and were thereafter disposed of by appellee in some

undisclosed manner.
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The "Proceedings, Findings of Fact, Conclusions and

Order" of the Secretary of Agriculture incorporated by-

reference in appellant's complaint does not cure nor aid

the fatal failure of appellant to plead facts showing inter-

state commerce. The Secretary of Agriculture found that

the melons were sold to appellee ''on cash f. o. b. shipping

point basis/' [Tr. p. 9.] If that be true, title passed and

the sale was completed at Brawley, the shipping point, and

was clearly intrastate.

The Secretary also found that the "melons moved in in-

terstate commerce to points outside the State of California"

[Tr. p. 14], but did not find as to whether such interstate

movement occurred before or after the completion of the

alleged transaction between appellant and appellee. In

fact, that statement in the findings follows the finding in

the same paragraph that the melons "were shipped from

Brawley, California, by the complainant to the respondent."

As both parties were located in California, it can only be

presumed that the alleged shipment as between appellant

and appellee was intrastate, and that the interstate move-

ment, if there was one, was in connection with some later

transaction between appellee and a third party. This pre-

sumption is further strengthened by the finding of the

Secretary [Tr. p. 14], "That after receipt of the said 10

cars of melons the respondent gave its check for $2,976.85

to the Produce Distributors, Ltd. * * *" (Italics

ours.) As we have shown, this receipt and payment is al-

leged in appellant's complaint to have occurred the day

following the shipment from Brawley. It is apparent,

therefore, that the conclusion of law of the Secretary of

Agriculture that interstate commerce was involved in the

transaction in question is erroneous.
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The record before the Secretary of AgricuUure, which

was introduced in evidence at the trial before the Dis-

trict Court, does not help the situation. While the diver-

sion orders introduced in evidence show that seven cars of

melons were originally consigned by appellant to himself

at various destination points outside the state of California,

and were diverted by appellant to Produce Distributors,

Ltd., at various destination points outside the state, there

is nothing to show where the cars were at the time the

sale was made by appellant to Produce Distributors Ltd.

The same is true with respect to the three cars on which

there were no diversion orders. [Tr. pp. 88, 89.]

It is our contention that as the bills of lading on all ten

cars were delivered by appellant to Produce Distributors,

Ltd., within the state of California, and the right to pos-

session and control of the cars was thereby transferred to

Produce Distributors, Ltd., title passed within the state of

California, and the entire transaction was intrastate. Cer-

tainly there can be no question, at least as to the three

cars on which there were no diversion orders, that there is

a total lack of proof of interstate commerce.

We submit, therefore, that the Secretary of Agriculture

had no jurisdiction to make a reparation order, the trans-

action not being within the purview of the P. A. C. A.
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IV.

The District Court Had No Jurisdiction to Entertain

This Action, the Amount Involved Being Less

Than Three Thousand Dollars.

This point was raised by appellee in the District Court

by demurrer to the appellant's complaint, which was over-

ruled, and an exception allowed. [Tr. pp. 18, 25, 26.]

The question was again raised by appellee at the outset

of the trial, by an objection to the introduction of any

evidence, which the trial judge refused to consider for the

reason that another judge of the same court had previously

passed upon the point in overruling the demurrer. [Tr.

pp. 30, 31.]

It is well settled that the jurisdiction of the District

Court is always open to challenged, and that it is never

too late to raise the point.

Gangler v. Chicago, etc. Co., 197 Fed. 79;

Spring v. Domestic Sewing Mach. Co., 13 Fed. 446.

An action can be dismissed for want of the jurisdictional

amount, even though the parties thereto do not raise the

question. (iV. Pac. S. S. Co. v. Soley, 257 U. S. 216.)

When its attention has been called to the fact that the

amount in controversy is not properly within its jurisdic-

tion, a District Court has no discretion in dismissing a

suit on that ground.

Wilderman v. Roth, 9 Fed. (2d) 637, aff. 17 Fed.

(2d) 486;

U. S. C. A., Title 28, Sec. 41 (1), Jud. Code, Sec-

tion 24 (1), Chap. 2, Note 238, page 96.
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The amount here involved is less than three thousand

dollars. Section 41, title 28, chapter 2, U. S. C. A.

(Judicial Code, Section 24, Amended), creates and defines

the jurisdiction of the District Courts. The Judiciary Act

embodied in this section was intended to contract the juris-

diction of the Federal Courts.

Herrick v. Herrick, 153 U. S. 192;

Jory V. City of St. Louis, 201 U. S. 332.

Paragraph 8 of section 41, title 28, chapter 2, U. S. C.

A. (Judicial Code, Section 24 (8), Amended), the excep-

tion to the jurisdictional limitation on which the appellant

in the present action relies, reads as follows

:

"Suits for violation of interstate commerce laws:

Eighth, of all suits and proceedings arising under

any law regulating commerce."

We have been able to find only two cases in which the

proper interpretation and meaning of this exception has

been squarely presented and passed upon. The first of

these is Storm Lake Tub & Tank Factory v. Minneapolis

& St. L. R. Co., 209 Fed. 895, decided by the District

Court, Northern District of Iowa, December 24, 1913.

The syllabus of this decision is as follows

:

"An action against a railroad company to recover

for loss of or damage to an interstate shipment of

goods through the negligence of defendant is one to

enforce the common-law liability of the defendant,

and is only removable from a state court on the

ground of diversity of citizenship and when the

amount in controversy exceeds the sum or value of

$3,000. Such action is not a suit arising under 'any

law regulating commerce,' within the meaning of

Judicial Code (Act March 3, 1911, c. 231, 36 Stat.
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1092 (U. S. Comp. St. Supp. 1911, p. 136)), Sec.

24, par. 8, of which the district court by paragraph 1

is given jurisdiction, regardless of the citizenship of

the parties or the amount involved, as based on Inter-

state Commerce Act Feb. 4, 1887, c. 104, Sec. 9, 24

Stat. 382 (U. S. Comp. St. 1901, p. 3159), which is

limited to actions for damages because of the viola-

tion of some provision of the act, nor as based on

the so-called Carmack amendment to section 20 of

the act, embodied in Act June 29, 1906, c. 3591, Sec.

7, 34 Stat. 593 (U. S. Comp. St. Supp. 1911, p.

1307), requiring the issuance of bills of lading for

interstate shipments, the purpose of which is to make

the carrier issuing such bill liable thereon by statute

for any loss or damage occurring on connecting

lines."

In its opinion the Court said:

"It is the contention of the defendant that the cause

of action for the loss of the freight, alleged in the

plaintiff's petition, falls within the provision of the

'eighth paragraph' of section 24, and may therefore

be removed from the state court to this court, re-

gardless of the amount involved or the citizenship

of the parties. It is obvious that the 'suits and

proceedings' mentioned in the eighth paragraph of

section 24 are suits and proceedings other than those

arising under clause (a) of the first paragraph of

that section, vis., under the Constitution, laws, or

treaties of the United States, for a suit or proceed-

ing arising under 'any law regidating commerce'

would of necessity he one arising under 'a law of

the United States.' What, then, are the suits and

proceedings that may arise under 'any law regidat-

ing commerce' of which original jurisdiction is con-

ferred upon the District Courts? Chapter 104 of
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the act of Congress approved February 4, 1887

(24 Stat. 379 (U. S. Com. St. 1901, p. 3154)), is

entitled an 'act to regidate commerce/ and that act,

with its amendments, is commonly knozun as the 'act

to regulate commerce.' This act in certain of its sec-

tions imposes upon the common carriers made sub-

ject thereto, the duty to establish schedules of reason-

able and just rates for the transportation of persons

and property in interstate commerce over their roads

and file copies thereof with the Interstate Commerce
Commission, and forbids them, under the penalties

prescribed, from directly or indirectly, by any device

whatever, charging, collecting, or receiving from any

person or persons any other or greater or less com-

pensation for any service rendered or to be rendered

by them in the transportation of persons or property

than that fixed in the schedules so filed, or as they

may be changed by the Interstate Commerce Com-
mission, or than it charges, collects, or receives from

any other person or persons for like and contempora-

neous service under substantially similar circum-

stances and conditions, and declares that it shall be

unlawful for any such common carrier to so do."

"This act creates a right of action against such

carriers that did not previously exist in favor of any

person who has suffered damages because of a vio-

lation by any such common carrier of its provisions,

and authorizes such person to apply to the Interstate

Commerce Commission for relief, or to bring suit

in a District Court of the United States, or any state

court, of competent jurisdiction for the recovery of

such damages ; but he must elect which of such rem-

edies he shall pursue; and, before bringing an action

at law to recover such damages, he must first apply

to the Interstate Commerce Commission for such re-



—37—

lief as it may afford. Texas & Pacific Ry. Co. v.

Abilene Cotton Oil Co., 204 U. S. 426, 27 Sup. Ct.

350, 51 L. Ed. 553, 9 Ann. Cas. 1075.

These are obviously the 'stilts and proceedings'

mentioned in the eighth paragraph of section 24 of

the Judicial Code, as arising under 'any act to regu-

late commerce,' of which the District Courts of the

United States are given original jurisdiction by the

the first paragraph of that section, regardless of the

amount involved or the citizenship of the parties, and

which may be removed from a state court, when
brought therein, by the defendant, to the proper Dis-

trict Court of the United States, under paragraph

(1) of section 28 of the Judicial Code.

The conclusion, therefore, is that the cause of

action alleged by the plaintiff for the loss of its prop-

erty is not one of which the District Courts of the

United States are given jurisdiction by section 24

of the Judicial Code or the eighth paragraph thereof,

and its suit to recover therefor may not rightly be

removed from the state court to this court. This

conclusion is contrary to the decision in McGoon v.

Northern Pac. Ry. Co. (D. C), 204 Fed. 998, above;

but that decision, it seems to me, is not in harmony

with the decision of the Supreme Court in Atlantic

Coast Line R. R. Co. v. Riverside Mills and Galves-

ton, H. & S. A. Ry. Co. v. Wallace, above, and it

must yield to the decisions of the Supreme Court."

(Italics ours.)

The other case is that of Adams, et al. v. Chicago Great

Western R. Co., et al., 210 Fed. 362. This case was also

decided by the District Court for the Northern District of

Iowa, on February 3, 1914. The syllabus is as follows:



—38—

"Where suit was instituted against certain connect-

ing carriers for loss of goods shipped in interstate

commerce, the fact that the initial carrier's liability

arose solely because of Carmack Amendment, Sec. 7

(Act, June 29, 1906, c. 3591, 34 Stat. 593 (U. S. Comp.

St. Supp. 1911, p. 1307)), making an initial carrier

liable for the default of connecting carriers forming

a part of a through route in interstate commerce,

was insufficient to confer federal jurisdiction of the

controversy between plaintiff and such initial carrier,

where the amount in controversy did not exceed the

sum or value of $3,000 as provided by Judicial Code

(Act March 3, 1911, c. 231, 36 Stat. 1091 (U. S.

Comp. St. Supp. 1911, p. 135)), Sec. 24a."

The opinion contains the following:

"It seems entirely clear, therefore, that a failure

of the initial carrier in interstate commerce to pay

for the alleged loss of goods occurring upon its

own line or the line of a connecting carrier while

in transit violates no provisions of the act to regulate

commerce, any more than its failure to pay any

other obligation it might owe not arising from some

violation of such act; and an action to recover for

such loss is not one arising under that act.

It may be said that this only goes to the merits of

the controversy, or the right of the shipper to re-

cover, and not to the jurisdiction of the federal

courts to determine the controversy; and in behalf

of the Chicago Great Western Company it is urged

that the Carmack amendment, so-called, imposes upon

it a HabiHty for the loss of the property in question

occurring upon the line or lines of the other defend-

ants as its agents in carrying the property to its

destination and for which it would not be liable but

for that amendment, and that the action is therefore
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one arising under the Carmack amendment to re-

cover from it for the alleged loss of the wool, though

such loss may not be attributable to any violation

of the act to regulate commerce, and is therefore

one arising under that amendment as a law of the

United States to recover upon its liability for the

loss of the wool. If this appeared from the plain-

tiff's petition, the contention would be forceful; but

in that event the amount in controversy must exceed

the sum or value of $3,000 to confer jurisdiction

upon this court of the action. Judicial Code Act

March 3, 1911, c. 231, 36, Stat. 1091 (U. S. Comp.

St. Supp. 1911, p. 135), Sec. 24a. This section but

re-enacts the Judiciary Act of 1887-88 upon the ques-

tion of jurisdiction of the federal courts as construed

by the Supreme Court in United States v. Sayward,

160 U. S. 493, 16 Sup. Ct. 371, 40 L. Ed. 508, and

in substantially the language of the court in that

case, save only the proviso 'that the sum or value of

the amount in controversy shall not apply to the

cases mentioned in the succeeding paragraphs of the

section' including the eighth. But the cases mentioned

in paragraph 8 do not apply to causes of action that

are not attributable to some violation of the act to

regulate commerce. Storm Lake Tub & Tank Fac-

tory V. M. & St. L. Ry. Co., 209 Fed. 895.

Inasmuch therefore as it does not appear from

plaintiff's petition that recovery is sought for any

violation of the act to regulate commerce, and the

amount involved is not sufficient to confer jurisdic-

tion upon this court of a cause of action arising under

any other applicable law of Congress, the motion to

remand must be sustained, and the action remanded

to the state court from which it was removed. It is

accordingly so ordered." (Italics ours.)
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These two cases are cited in U. S. C. A., title 28, section

41, paragraph 8 (Jud. Code, Sec. 24(8)), chapter 2, note

1, page 596, which deals with the supposed exception

relied on by plaintiff, as authority for the following rule

of law

:

"The cases mentioned in this paragraph do not

apply to causes of action that are not attributable to

some violation of the act to regjdate commerce."

(Italics ours.)

Hiighes Federal Procedure, Vol. 3, chapter 23, cites the

same two cases for the same proposition. These decisions

have never been overruled nor modified in any way, and

are, we submit, controlling.

The same interpretation was applied to a similar pro-

vision in the former statute. Hanford, D. J., in Follett

V. Tillinghast (C. C. Wash., 1897), 82 Fed. 241, con-

struing the old statute, said:

"The only civil actions involving less than $2,-

000.00 of which jurisdiction is giz^en to the United

States Circuit Courts are cases in which the govern-

ment of the United States, or an officer thereof in his

official capacity is plaintiif ; suits against the United

States; cases between parties claiming lands under

grants from different states; cases under the laws

of the United States relating to patents and trade-

marks; cases under the postal and revenue laws;

cases under the interstate commerce law; and cases

which are ancillary to other cases pending in the

same court." (ItaHcs ours.)

We submit, therefore, that the District Court had no

jurisdiction to entertain the present suit.
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CONCLUSION.

The conclusion to appellant's brief illustrates the series

of false premises upon which appellant's entire position is

founded. Appellee's chief contention, that the well-estab-

lished doctrine of the law of agency embodied in section

2335 of the Civil Code of California is controlling in the

instant case, is a question of law, not of fact. There

was no argument of the law at the hearing before the

Secretary of Agriculture, on either side, hence there was

no occasion to raise that question there. No evidence

on behalf of appellee was needed at the trial in the Dis-

trict Court to sustain appellee's contention, for the evi-

dence before the Secretary of Agriculture, and the Secre-

tary's findings, which were introduced as a part of appel-

lant's case, contained all of the facts necessary to make

section 2335 of the Civil Code applicable. The fallacy

of appellant's argument that no evidence at all on behalf

of appellee could be received by the District Court has

been pointed out.

Appellant completely loses sight of the fact that, even if

the judgment of the District Court were reversed, the

case would have to be remanded for trial on its merits,

at which time appellee would have an opportunity to

introduce evidence to sustain its position that neither

Produce Distributors, Ltd., nor Garguilo acted as agent

for appellee, that there was no relationship of principal

and agent, undisclosed or otherwise, and that, in fact,

there was no transaction whatever between appellee and

appellant.
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We submit, however, that upon each and all of the

points urged by appellee in this brief, the judgment of

the District Court should be affirmed, and appellee awarded

its costs of appeal.

Respectfully submitted,

G. V. Weikert,

Attorney for Appellee.


